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Opi ni on by Hohein, Adm nistrative Tradenmark Judge:

Fane Jeans, Inc. has filed an application to register

the mark "MOTO JEANSWEAR' for "clothing, nanely, jeans, jeans

tops and jeans jackets."?!
Regi stration has been finally refused under Section

2(d) of the Trademark Act, 15 U. S.C. 81052(d), on the ground

! Ser. No. 75/889,614, filed on January 6, 2000, which is based on an
al l egation of a bona fide intention to use such mark in conmerce. The
term " JEANSWEAR' is discl ai nmed.
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that applicant's mark, when used in connection with its goods,
so resenbles the mark "MOTO WEAR' and design, which is

regi stered as shown bel ow

AR,
A

for "garnents for notorcycle riders; nanely, jackets and one-

pi ece overall riding suits,"?

as to be likely to cause confusion,
m st ake or deception.

Applicant has appeal ed. Briefs have been filed, but
an oral hearing was not requested. W affirmthe refusal to
register.

Qur determ nation under Section 2(d) is based on an
anal ysis of all of the facts in evidence which are relevant to
the factors bearing on the issue of whether there is a
i kelihood of confusion. Inre E. 1. du Pont de Nemours & Co.,

476 F.2d 1357, 177 USPQ 563, 568 (CCPA 1973). However, as

indicated in Federated Foods, Inc. v. Fort Howard Paper Co., 544

2 Reg. No. 1,743,261, issued on Decenber 29, 1992, which sets forth a
date of first use anywhere and first use in commerce of May 25, 1991
affidavit 88 accepted and affidavit 815 acknow edged. The term "WEAR'
is disclaimed. In addition the registration states that the nmark
"consists of a stylized capital letter 'M above a stylized capita
letter "W" and "is lined for the colors green, red, and blue.".
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F.2d 1098, 192 USPQ 24, 29 (CCPA 1976), in any likelihood of
confusion analysis, two key considerations are the simlarity of
the goods and the simlarity of the marks.?3

Turning first, therefore, to consideration of the
respective goods, it is well established, as pointed out by the
Exam ning Attorney in her brief, that goods need not be
identical or even conpetitive in nature in order to support a
finding of likelihood of confusion. Instead, it is sufficient
that the goods are related in sonme manner and/or that the
ci rcunst ances surrounding their marketing are such that they
woul d be likely to be encountered by the sanme persons under
situations that would give rise, because of the marks enpl oyed
in connection therewith, to the m staken belief that they
originate fromor are in some way associated with the sane
producer or provider. See, e.g., Mnsanto Co. v. Enviro-Chem
Corp., 199 USPQ 590, 595-96 (TTAB 1978) and In re Internationa
Tel ephone & Tel egraph Corp., 197 USPQ 910, 911 (TTAB 1978).

Appl i cant argues, however, that its goods are not only
"non-conpetitive,” but they are "unrelated to the goods sold by
the cited registrant.” In particular, applicant insists that it
"W Il produce and sell demn [sic] clothing such as jeans, jeans

j ackets and jeans tops" under its "MOTO JEANSWEAR' nmark and it

® The court, in particular, pointed out that: "The fundanental inquiry
mandat ed by 82(d) goes to the cumul ative effect of differences in the
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"does not produce or sell |eather clothing or one-piece overal
sui ts" under such mark. Thus, according to applicant, "it is
clear that ... jeans and other denimclothing articles ... are

conpletely different than the | eather riding jackets and one-

pi ece coverall riding suits provided" by registrant under the
cited mark. In consequence thereof, applicant asserts that "it
is clear that the channels of trade and the types of purchasers
woul d also be different” for the respective goods.

We agree with the Exam ning Attorney, however, that
the respective goods are closely related products and, as
identified, would even enconpass the sanme articles of clothing,
nanmely, jeans jackets. As the Exam ning Attorney correctly
observes in her brief, it is well established that the issue of
I'i kel i hood of confusion nust be determ ned on the basis of the
goods as they are set forth in the involved application and the
cited registration. See, e.g., CBSInc. v. Mrrow, 708 F.2d
1579, 218 USPQ 198, 199 (Fed. Cir. 1983); Squirtco v. Tony
Corp., 697 F.2d 1038, 216 USPQ 937, 940 (Fed. G r. 1983); and
Paul a Payne Products Co. v. Johnson Publishing Co., Inc., 473
F.2d 901, 177 USPQ 76, 77 (CCPA 1973). Thus, where such goods
are broadly described as to their nature and type, it is

presuned in each instance that in scope the application and

essential characteristics of the goods and differences in the marks."
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regi stration enconpass not only all goods of the nature and type
descri bed therein, but that the identified goods nove in al
channel s of trade which would be normal for those goods and that
t hey woul d be purchased by all potential buyers thereof. See,
e.g., Inre Elbaum 211 USPQ 639, 640 (TTAB 1981).

Here, while applicant's "jeans, jeans tops and jeans
j ackets" are goods which are necessarily limted to itens of
cl ot hi ng made of denim or other strong, coarse and durable
fabrics,? such apparel is not otherwi se restricted, especially
wWith respect to its use or function, and clearly would be
suitable, like registrant's jackets and one-piece overall riding
suits, as garnments for notorcycle wear. Simlarly, registrant's
"jackets and one-piece overall riding suits,"” although
specifically restricted to those nmarketed as "garnents for
notorcycle riders,” are not limted as to their conposition and
t hus coul d be made from denimor other durable fabric as well as
material traditionally associated with such apparel, nanely,
| eather. Both applicant's and registrant's goods, as
identified, therefore include jeans jackets for notorcycle wear

and, in any event, such jackets, along with jeans and jeans

“W judicially notice in this regard that, for instance, The Anerican
Heritage Dictionary of the English Language (3rd ed. 1992) at 498
defines "deninf as "1. a. A coarse twlled cloth, usually cotton, used
for jeans, overalls, and work uniforns” and at 965 lists "jean" as "1.
A heavy, strong, twilled cotton, used in making unifornms and work
clothes. 2. jeans. Pants nade of jean, denim or other durable
fabric."
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tops, plainly are closely related to one-piece overall riding
suits for notorcycle wear.

Mor eover, even considering applicant's jeans jackets
to be specifically different from rather than legally identica
to, registrant's jackets for notorcyclists, it is still the case
that jeans jackets, as well as jeans and jeans tops, are al
types of casual cl othes which are purchased and worn by, anong
ot hers, the same classes of consuners as those, for instance,
who enjoy riding notorcycles and thus woul d purchase and wear
not orcycl e jackets and one-piece overall riding suits. Because
the respective goods would, by their very nature and use,
clearly be offered and sold to the sanme cl asses of purchasers,
nanmel y, notorcycle enthusiasts, and woul d be marketed through
the sane or simlar channels of trade, including notorcycle
shops, the use of the sanme or simlar marks in connection
therewith would be likely to cause confusion as to source or
sponsor shi p.

This brings us to consideration of the marks at issue.
Applicant contends that its "MOTO JEANSWEAR' mark, "taken as a
whol e, is dissimlar in overall sound, appearance and neani ng"
fromregistrant's "MOTO WEAR"' and desi gn mark, which applicant
characteri zes as essentially a "design mark," and that the two
mar ks "do not create the same overall inpression.” Anobng other

t hi ngs, applicant submts that the "differences in sound and
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appearance are obvious," given that the term"JEANS" in its mark
| ends such mark an additional syllable not present in
registrant's mark and that the latter includes a prom nent,
nmul ti faceted pol ygon which includes the colors red, green and
bl ue and represents the stylized letters "M and "W" Applicant
contends, noreover, that in terns of neaning and conmercia
i npression, the respective marks are "quite different"” and
unlikely to cause confusion because:

Applicant's mark MOTO JEANSWEAR

connotes a particular type of clothing (in

particular, jeans and denim nmateri al

clothes); the "noto" portion of the mark

being used in a conpletely arbitrary

fashion. In contrast, the GCted Mark

specifically connotes clothing (i.e.,

"WEAR') which is worn specifically by

notorcycle riders (i.e., "MOTO'), and in

fact is sold to themas such. Thus, since

the comrercial inpression[s] conveyed by the

marks are different, reversal ... on this

ground i s request ed.

We concur with the Exam ning Attorney, however, that
when considered in their entireties, applicant's mark "MOTO
JEANSVEAR' and registrant's nmark "MOTO WEAR' and design are so
substantially simlar, when used in connection wth jeans, jeans
tops and jeans jackets and such identical in part and otherw se
closely related garnents as notorcycle jackets and one-pi ece
overall riding suits, as to be |likely to cause confusion as to

origin or affiliation. As the Exam ning Attorney accurately

points out in her brief, "the only difference between the word
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portions of the ... marks is the descriptive wordi ng JEANSVEAR
in the Applicant's mark versus the descriptive wording VAR in
the Registrant's mark." G ven that the forner sinply describes
j eans and ot her apparel made fromdenimand simlar fabrics
while the latter nerely designates itens of apparel in general,
such differences are not sufficient that the addition thereof to
the term"MOTO, " even though regarded as suggestive of
not orcycl e garnents, results in marks which are distingui shable.
Rat her, as properly noted by the Exam ning Attorney in her
brief:

The word portions of the marks MOTO

WEAR and MOTO JEANSVEEAR share the ternms MOTO

and WEAR, and therefore, |ook [quite] alike,

sound very simlar and give [substantially]

the sane commercial inpression. The average

consuner would likely believe that the

sources for the goods were the same, or that

t he Regi strant had expanded his cl ot hing

itens to include notorcycle clothing itens

made fromthe JEAN material .

Al t hough applicant, as nentioned previously, also
rests a significant amount of its argunent that confusion is not
likely on the fact that registrant's mark contains a prom nently
colored display of the stylized letters "M and "W as a design
feature, the Exam ning Attorney properly notes that where a mark
consists of both a word portion and a design portion, it is

generally the word portion which is nore likely to be inpressed

upon a consuner's nmenory and to be used in calling for and/or
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aski ng about the goods. See, e.g., In re Appetito Provisions
Co. Inc., 3 USPQ2d 1553, 1554 (TTAB 1987). Thus, and even
assum ng that an appreci abl e nunber of consuners woul d, because
of the words "MOTO WEAR, " recogni ze the design feature of
registrant's mark as consisting of the highly stylized letters
"M and "W and not just a nulticolored hexagon, we agree with
the Exam ning Attorney that the terns conprising the literal
portions of the respective nmarks "are nearly identical in
appear ance, sound and neani ng" and that the design elenment in
registrant's mark "does not obviate the simlarity between the
marks." Overall, such marks project substantially the sane
comerci al inpression, particularly when all owance is nade for
the fallibility of consuner nenory and the correspondi ng general
rat her than specific recollection of marks. See, e.g., G andpa
Pi dgeon's of M ssouri, Inc. v. Borgsmller, 477 F.2d 586, 177
USPQ 573, 574 (CCPA 1973); Envirotech Corp. v. Solaron Corp.
211 USPQ 724, 733 (TTAB 1981); and Sealed Air Corp. v. Scott
Paper Co., 190 USPQ 106, 108 (TTAB 1975.

Accordi ngly, we conclude that purchasers and potenti al
custoners, who are famliar or acquainted with registrant's
"MOTO WEAR' and design mark for its "garnents for notorcycle
riders; nanely, jackets and one-piece overall riding suits,"”
woul d be likely to believe, upon encountering applicant's

substantially identical "MOTO JEANSWEAR' mark for its "cl othing,
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namel y, jeans, jeans tops and jeans jackets," that such in part
legally identical and otherwi se closely related articles of
apparel emanate from or are sponsored by or associated wth,

t he same source. Such consuners, in particular, would be likely
to view applicant's "MOTO JEANSVWEAR" products as a new or
expanded line fromthe makers of registrant's "MOTO WEAR" and

desi gn notorcycle garnents and vice versa.

Deci sion: The refusal under Section 2(d) is affirned.
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